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Sample: Lang, Jon, The Protection of Commercial Trade Secrets, Jon Lang Mediation, available at:

<http://www .jonlang.com/pdf/EIPR%20V01%2025%20Issue%2010.pdf> (last visited on 10/10/
2015).

0080l a2 yo gl 900 gl (), Blads 1 b o), . F-0

Shasasass ool £Y auds 5l opole AYAANY/TY £ 50 AN-AAN - DVVITAN TN 6o aalials 1diged

ol ol

Yo Jlw,! Sloi], .0

Golas colw jo pbiead 3,0 51 9wl DOCX L DOC e )8 L Word aslsp B jo ol oo Jlo)l Yl @
) caly (5 b cBloe 5 o Biinnss adlio (15 0,8 a5 ol oY (i i Sl o )0 @ yoie slosal,
\)9.,..: &5)‘)5)L wL..u B U] u&m‘ LI)_IS.AA_I 9 ooy ulf_\.a.w.ny ﬁLo.u 6L‘4‘°‘ g g.:l} Ad a0 gSi).)

EM}: 9 n.ius).as.” wu wl),o_m uJLl.; B)Lo..w Lsczl.im.\lb )lS J:m Lé_ol.c 3.:[4 9 4..4) ¢um L)I)'“'A o
AU @las g 0oges Jluoyl ailobes jo lyzme bls o |, (eslSl 5 (y8) (Corresponding Author) s
38,5 oS5 dilols ledUs|

Sample: Dr. NajadAli Almasi (Professor of Private and Islamic Law, Faculty of Law and Political

Science, University of Tehran, Tehran, Iran).
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2. For Institutional Rules see: ICSID Rules of Procedure for Arbitration
Proceedings (2000), Art. 34 (3).
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1. See Convention for the Prevention and Punishment of Tetrorism, at art. 1
para. 2, League of Nations Doc. C.546 M.383 1937 V (1937); Draft Code of
Crimes Against the Peace and Security of Mankind: Report of the International
Law Commission, 43d Sess., UN. Doc. A/46/10 (1991).

2. George W. Bush

3. UN. SCOR, 56th Sess., 4370th mtg., UN. Doc. S/RES/1368 (2001).

4. UN. GAOR, 56th Sess., 1st plen. mtg., Agenda Item 8, U.N. Doc.
A/RES/56/1 (2001).
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1. Romse Statute of the International Criminal Court, UN. Doc. A/CONF.183/9 (1998)
[hereinafter “Rome Statute™].

2. Treaty Crimes

3. Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Conrt, Annex 1, Res. E., U.N. Doc.
A/CONF.183/10 (1998).

4. Mary Robinson

5. The U.S. Institute of Peace in Washington

6. murder

7. Inhumane acts
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1. Rome Statute, art. 7.
2. See supra text accompanying note 0.
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1. See Art. 2(4) UN Charter; UNGA Res 2625, ‘Declaration on Principles of
International Law Concerning Friendly Relations and Cooperation among States
in Accordance with the Charter of the United Nations’ (24 October 1970)
(‘Declaration on Friendly Relations’); Trapp, State Responsibility for
International Terrorism, at 25, 28-30.

2. See UNGA Sixth Committee, ‘Summary Record of the 35th Meeting’ (13
February 2023) UN Doc. A/C.6/77/SR.35, at 3—4, referencing UNGA, ‘Report
of the Ad Hoc Committee Established by General Assembly Resolution 51/210
of 17 December 1996’ (2013) UN Doc. A/68/37, at Annex III (‘Informal
Summary Prepared by the Chair on the Exchange of Views during the Plenary
Debate and the Informal Consultations’).

3. Art. 2(4) UN Charter; Declaration on Friendly Relations; Trapp, State
Responsibility for International Terrorism, at 25, 28-30; UNODC, ‘Criminal Justice
Responses to Terrorism: Key Issues’.

4. Conventions on Terrorism listed by the United Nations Treaty Collection;
UNSCR 1373, ‘Threats to International Peace and Security Caused by Terrorist
Acts’ (2001); UNSCR 1540, ‘Concerning Weapons of Mass Destruction’ (2004);
Trapp, State Responsibility for International Terrorism; V' J. Proulx, Transnational
Terrorism and State Accountability: A New Theory of Prevention.
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2. Military Commissions
3. Detention, Treatment and Trial of Certain Non-Citigens in the War Against Terrorism,
at 1(e), 66 Fed. Reg. 57,833, 57,834 (2001) [hereinafter “Military Order”].

4. 1d. § 2(2)(1) ()—(iii).
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1. Id. 1(f).

2. Id. 6(e).

3. 1d. 4(c)(3).

4. 1d.

5. 1d. 4(c) (7).

6. See, e.g, Arab Convention for the Suppression of Terrorism, Apr. 22, 1998,
League of Arab States, at http://al-bab.com/arab/docs/league/ terrorism98.htm
(last visited Nov. 10, 2002); Convention of the Organization of the Islamic
Conference on Combating International Terrorism, July 1, 1999, at
hht:/ /www.oic-un.org/26icfm/c.html (last visited Nov. 10, 2002); European
Convention on the Suppression of Terrorism, January 27, 1977, 1137 U.N.T.S.
93, 94; OAS Convention to Prevent and Punish Acts of Terrorism Taking the
Form of Crimes Against Persons and Related Extortion that are of International
Significance, February 2, 1971, 1438 UN.T.S. 191, 195(E), 198(F); OAU
Convention on the Prevention and Combating of Terrorism, July 14, 1999, at
http:/ /www.africa-union.org/en/commarchive.asprPage=2&ID=141 (last
visited Nov. 14, 2002); SAARC Regional Convention on Suppression of
Terrorism, Nov. 4, 1987, at http://untreaty.un.org/English/Terrorism
/Conv18.pdf (last visited Nov. 14, 2002).

7. The Case with the Independent Special Court for Sierra Leone
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1. London Agreement, Aug. 8, 1945, Nuremberg Trial Proceedings, vol. 1, at
http:/ /www.yale.edu/lawweb/avalon/imt/proc/imtchart.htm (last visited Jan.
12, 2003).
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1. U.N. Charter art. 39.

2. Security Council Resolutions on The Establishment of an International Tribunal for the
Former Yugoslavia, S.C. Res. 808, 827, reprinted in 14 Hum, Rts. L.J. 197 (1993).
3. Statute of the International Tribunal for Rwanda, S.C. Res. 955, reprinted in 33 I.L.M.
1590 (1994).

4. UN. SCOR, 56th Sess., 4385th mtg., UN. Doc. S/RES/1373 (2001).
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3. Id. art. 69, 68, 70, and pt. 0.

4. Id. art. 75.

5. 1d. art. 43(6).
6. Id. art. 16.
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2. Id. art. 15, 39.
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4. Id. art. 85.

wban)&?)b)subibbdﬁ&&)&qﬁQ@}W&@d})f@é‘jb@ﬁi@aﬁ}r\)\&A?eJLA .0
)JASJJSM\?M}.A.O&L&LJjA))AS:;JJS@J*QS‘)TJ»LMUKM(_;‘J; AA o3l .l cJJS)JfLa ij}
Mgl )y aslinlal IS s e 1y 6o Cilises (sla 458 3o (6l conlio a5 555 o ()il 3
508 53 0 e 313l 5 (6 St Jal 4 Cond 0By il Gles b slae acdss (65K 035 sla s sl
) Qlf.b_:oj'.gj 3‘3.@:» ubb? QY esle) @‘M}Mbﬁr LSJJTC«.?j MJ&?)L (AQesle) uCJjJ

..U«Lgdn(\'ﬁmu) ‘5.\.5.3 4""3}’.’)‘:“‘}‘.’6"} O\}.’.’ sz.w)‘ °)3L‘p("§"L5\J’."}((I<) (l) 93
6. Rome Statute, art. 87.



i Ololod / (ghmm 195 22 &1 Sy iy )3 Mallions (6 )45 o5 Lomo (LS A

o S e 53 el s dlesl 035 a0Sles ol (A0 Dl 4 0l
Ll s | o oS Sl V103 placdss ol L5 358 aslislad J Jult slesd!
oLl A3 g0 548 35 Job f55 o daSous (51 LaolSols S5 gl 5 b LS ceen
TS 3 Ol Do a3 55 g0 (Sl 5l (S6 a5 53 e i 4l Ko 08
Lo aSol b s aslal s 55 5 iy 00 b Sl @ glas a9 5515 O b 5k 4
ey oo ol 3 (G2 gdome iy 25

Cdllien g 2,8 I3 Eomy 3550 il )15 o 36 lges S BA s Jule S
¥V 0l 53 (0 5dS o 358 e 450 AT L K ol ez VLI (G gmw 5l g3 aS (gl e
olSs 31 (g ) YooY Jlwao oo s el o3 ,S elianl |y pf dslawlial Yo+ ¢ Jlas juols
S T sz SV S A8 Pl e Yo glosles & oy pgb 4 B Sl 55 2o sS-
cp) 5l Lol 4 1y aslinlad Shas 5 5,0 dal s Jas @ ol b e (g1, 1y Ll
Sl 3551 (5 ) S5 23520335 o 1 kot SV (50 51543 68 530 (605
Cony o gias b Sacdss plil  ols Sogliad > (S ol st SVLI S 550 0l 558
3 0,55 83,5 Iy ool i o LS o AoSlows 51 5 St i ol

G b 93 3 ol Slalss Suns o5 bosole 55 (el Ciame 158 555 5
Slosads s pun )53 b 1505 Ly siS 55 ol (slaolSls LSE5 1 s il o ploil 6
JoSES s o35 O ol G5 s Ole e Cumdse 5 4l b nlie 5 4Y¥ole
Ml Blolans Slaslies Goa Jak 3)lge 40 (Siowss Sl ol el (s (sl2elS5l
gy aS Sl (Jb 5ol PV DY Y (o L5 Bolo 5 Sl (6 me ((godiam) 35 sl
350 SLelBl (e S 4 1 o olomto SV 6 808 (55180 b catolianbl g o 3l g
05 Dol o ol |3 s gia 434S ALl S pa (Sopdsy neal sl
Y 03 ey o 4 Yo Y (Vo T o Ly s Lo 5 HUSG T ol St g 58

\:A-:J)»A.A dyu\v\.ﬁco o-v\i); ‘fy\(’JYJOJ?NJ L..a.A\ “ ((u:ﬁ CJ‘}?)) jasz Yoo¥ C_',.wjg\

1. Id. art. 121(1).

2. 1d. art. 121(5).
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4. Rome Statute, art. 16.
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But ther is a third of theory which differs from both these approachs, and is not
mere ly a mixture of the tow. (Duff& Garland, 1994: 8).
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1. Any attempt to account for the doctrine of complicity must begin with the
concept of blame.
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Abstract

The ambiguity in the conceptand scope of "illicit relationships"” under Article 637
of the Islamic Penal Code (Discretionary Provisions), particularly regarding non-
contact and virtual behaviors, has led to conflicting interpretations,
inconsistency in judicial precedent, and reduced legal predictability. The lack of
a precise definition and clear criteria for the material element of the crime has
heightened the risk of violating the principle of legality of crimes and
punishments, as well as infringing on privacy rights. This research, employing a
descriptive-analytical method based on the examination of legal texts,
jurisprudential sources, and judicial verdicts, reveals three main approaches in
interpreting Article 637: a restrictive approach that limits the article's scope to
physical contact; an expansive approach that includes non-contact interactions
with sexual content; and a moderate approach that conditions the establishment
of the crime on criminal intent and the presence of specific indicia. Evidentiary
challenges in the digital space, the potential for arbitrary interpretations, and the
absence of explicit statutory provisions have resulted in inconsistent verdicts
and undermined criminal justice. Accordingly, legislative reform, the
development of judicial guidelines, and specialized training for judges are
essential to safeguard individual rights and ensure consistency in judicial
precedent.

Keywords: Contact-Based Relationship, Non-Contact Relationship, Cyberspace,
Judicial Precedent, Legislative Challenges
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Criminalization of Complicity in Unintentional Crimes
with a View to Judicial Precedent
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Abstract

Complicity is one of the modes of participation in crime that has always attracted
the attention of researchers in its various aspects. One of the longstanding issues
in this institution is the feasibility of complicity in unintentional crimes. To
provide a comprehensive answer to this question, it is necessary to separate the
layers of the discussion and examine each one independently. The present article
reduces the main question—using a library method and an analytical approach,
with a focus on judicial precedent—to three sub-questions and addresses each.
The first question is whether complicity in unintentional crimes is fundamentally
possible. The answer to this question depends on the interpretation of
complicity; however, in all possible scenarios, the response is affirmative. The
second question is whether, under the current legal framework, complicity in
unintentional crimes is recognized. The answer to this question is negative,
noting that the legislator has considered only certain types of complicity. The
third and final question is whether the criminalization of complicity in
unintentional crimes is justified and desirable. The answer to this question is
positive, and it is suggested to the legislator that—both for reasons of
"blameworthiness" and "deterrence"—the scope of criminalization in complicity
be expanded in a disciplined manner.

Keywords: Complicity, Unintentional Crimes, Criminalization, Objective
Complicity, Subjective Complicity
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Counterclaim in domestic arbitration and international
commercial arbitration
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Abstract

Just and essential proceedings by the considering authority requires to comply
with trial principles, a matter that has been accepted by the Judicial Authorities.
In the Arbitration Authorities also due to Judicial function of arbitration work the
observance of trial principles is necessary contrary to arbitration formalities.
One of the principles binding by the Arbitration Authority is the acceptance of
lodging counterclaim by the respondent. Comparative study shows that unlike
other countries that legislated this matter, in Iran not only the legislator but also
jurists did not pay noteworthy attention to this topic. Regarding the
counterclaim in arbitration, it is to be said that this claim is admissible when it is
in the scope of arbitration agreement or clause. In addition to the conditions of
counterclaim the said claim is acceptable when there does not exist its barriers.
Set-off also is dependent on the claim and with restitution of claim the set-off is
discarded. Moreover, the mere restitution of original claim will not render the
termination of counterclaim which is under consideration.

Keywords: Arbitration; Counterclaim; Set-off; Competence; Contract
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Abstract

Lost profits constitute a recognized and widely applied form of damage,
characterized by three key features: uncertainty, specificity (indirectness), and
individuality. These characteristics pose difficulties in the stages of proof and
quantification of the damage amount. As a result, courts and arbitral tribunals—
while accepting the principle of compensability of this damage—exercise
considerable rigor, caution, and precision in evaluating evidence and calculating
the damage amount. This heightened precision is reflected in all three features:
since lost profits are typically classified as special damages, they must be
explicitly claimed by the injured party and proven with the most reliable
evidence available; any lack of cooperation in this regard provides grounds for
applying the rule of "negative or contrary inference." Furthermore, given that
lost profits do not meet the traditional standard of absolute certainty, and
reasonable certainty is the criterion for establishing the certainty requirement
to render it compensable, this has created practical difficulties for courts
regarding the factors to be considered in determining reasonable certainty,
thereby allowing the claim that the damage has been reasonably proven and
assessed. Additionally, the individualistic nature of this damage has led courts to
refrain from issuing judgments based on assumptions or the like, and—
regardless of the typical losses incurred by persons in the position of the injured
party—to carefully examine the specific losses suffered by this particular injured
party under the given circumstances. The analysis of the present judgment
(setting aside the extensively debated issue in Iranian law regarding whether
lost profits are compensable, and assuming their claimability under any
interpretation) provides an opportunity to scrutinize and critique the degree of
caution and precision exercised by Iranian courts in assessing lost profits.
Keywords: High Standard of Proof, Specificity, Individuality, Uncertainty, The
rule of Adverse Inference
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Abstract

The quantitative and qualitative distinctions between cybercrimes and traditional
crimes have posed new challenges to the effectiveness of the conventional criminal
justice system. Artificial intelligence technology, with its capabilities in data analysis,
pattern learning, and autonomous decision-making, is recognized as a powerful tool
forlawful applications and a dangerous means for criminal activities. The prevalence
of cybercrimes committed by human agents, alongside the emergence of these
systems at advanced intelligent and semi-intelligent levels, has made the basis for
attribution and liability in cybercrimes particularly challenging. In computer science,
intelligence is attributed to these systems, granting them the power of analysis and
autonomous execution of commands, presuming them to possess perceptual
capacity and independent action. Therefore, identifying the agent requires analyzing
the causal relationship and questioning the criteria for attribution and determining
the positions of the parties involved. The research findings indicate that in Iranian
judicial precedent, there are no cases directly related to the liability of artificial
intelligence. In cases involving cybercrimes, courts typically seek to identify the
individual or individuals who have used the technology to commit the offense. For
example, in internet fraud cases, liability is attributed to the person who has
employed software or automated systems to perpetrate the crime. Thus, the liability
of the user remains based on fault, while the liability of the developer is absolute, and
artificial intelligence is regarded as no more than an object. The purpose of this
article, using a descriptive-analytical method, is to argue that courts—by carefully
considering the role of autonomy in determining liability and attribution—should
attribute liability to advanced intelligent artificial intelligence as an agent in
cybercrimes, based on its autonomous mode of operation, employing the model of
ordinary causation inspired by the theory of liability for things. Furthermore, given
the unique characteristics of advanced artificial intelligence, it is appropriate to
define an independent legal personality for it.

Keywords: artificial intelligence, criminal liability, cybercrimes, independent
and ordinary attribution, United States and European Union
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Abstract

The alteration and aggravation of criminal charges occur because, during media
coverage of a crime, the criminal justice system—seeking to satisfy the public
and the media—applies the committed act to a more severe crime due to the thin
line separating the material elements of two or more offenses. The most
prominent example of this is the conflation of the crime of muharaba with armed
robbery, rebellion (baghy), brandishing a knife, disturbing public peace, and
crimes against internal and external security (as provided in Articles 498 to 512
of Book Five of the Islamic Penal Code), such that after charging defendants with
muharaba, they have been sentenced in the court of first instance—and in some
cases by the Supreme Court—to the most severe of the four punishments for
muharaba, namely execution. The research method is descriptive-analytical,
utilizing library resources (books, articles, news agency websites) as well as
interviews with prosecutors, judges, and university professors. Additionally, the
case study method employed for the examined files in this research is snowball
sampling. The research findings indicate that the attribution of the crime of
muharaba to defendants by the judiciary has become a pretext for security and
punitive measures. Furthermore, by highlighting the reversal of first-instance
verdicts by the Supreme Court in crimes subject to media coverage, one can
confirm the influence of media on the issuance of harsh sentences by the court
of first instance and the dominance of penal populism over elitism in such cases.
Keywords: media coverage of crime, penal populism, judicial precedent,
muharaba
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Abstract

Article 63 of the Law on Conservation and Exploitation of Forests and
Rangelands, enacted in 1967, states: "The provisions of Note 3 to Article 2 of the
Law on Nationalization of Forests shall also apply to natural forest lands and
woodlands, and the area of compounds, buildings, and facilities in nationalized
resources that were constructed prior to the approval of the nationalization of
forests shall be considered up to 20 times the built-up area." According to a new
and unprecedented judicial precedent, the calculation of this 20-fold multiplier
under the aforementioned article has been accepted by the special branch for
handling natural resources disputes in Mazandaran Province, resulting in the
issuance of numerous judgments in this regard. On the other hand, it is
established that the lands subject to this 20-fold calculation are the Hyrcanian
forests and rangelands, which belong to the Imam (AS) or are under the authority
of the Islamic government. Through a jurisprudential critique of the content of
Article 63 of the Conservation Law, it is concluded that the 20-fold allocation of
Hyrcanian forests and rangelands constitutes a clear violation of Sharia, and its
implementation amounts to interference in the property of others and is
religiously prohibited (haram). From a legal perspective as well, the application
of Article 63 of the Conservation Law to Hyrcanian forests and rangelands is in
manifest conflict with the nation's right to public property, over which the
government merely holds managerial authority on behalf of the nation. Given the
established interference in the property of others and the clear conflict of this
legal provision with the nation's right to public property, it is expected that the
legislator will promptly take action to explicitly repeal this legal article. The
analysis of this article and other regulations that have led to the victimization of
Hyrcanian forests constitutes another focus of this paper from the perspective of
critical legal criminology.

Keywords: natural resources law, Article 63 of the Conservation Law, Note 3 to
Article 2 of the Law on Nationalization of Forests, victimization of Hyrcanian forests
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Abstract

With the enactment of the Law on Reduction of Discretionary Imprisonment
Penalties in 2020, the legislator considered distinguishing between similar and
dissimilar crimes in the context of material multiplicity of discretionary offenses,
and establishing separate criteria for imposing punishment in each category.
However, at the time of enacting the new rule, the legislator not only failed—as
before—to define similar offenses or provide a comprehensive criterion, but the
only approved criterion was also objected to by the Guardian Council and
ultimately removed. In the present research, the main doctrines proposed in
legal scholarship are outlined and briefly addressed; however, the primary focus
of this writing is on examining judgments and judicial conferences to identify the
distinguishing criterion based on the current judicial precedent in the country.
The results from reviewing judicial precedent revealed that, contrary to
expectations, the scope of ambiguity arising from the legislator's silence is
greater than what can be resolved through interpretations and solutions
provided by judges. In this regard, the authors—by examining existing doctrines
in legal scholarship, paying attention to current judicial precedent, and with
special regard to the origin of the distinction as a guide—propose the theory of "
unity of fundamental value and punishment." According to this theory, for two
or more crimes to be considered similar, equality in the values protected by the
legislator (which leads the legislator to regard those crimes under a single title
or subject) and equality in punishments are required.

Keywords: multiple offenses, similar and different offenses, Law on Reduction
of Discretionary Imprisonment Penalties, judicial precedent
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Abstract

This article examines the nature of the unifying precedent of the Supreme Court
in the Iranian legal system. Despite the special status of this precedent within
Iran's legal structure, its theoretical and foundational dimensions have received
less analytical scrutiny and reflection. One of the fundamental questions in this
area is the legal nature of the unifying precedent of the Supreme Court and the
consequences arising from it. In summary, the entire discussion in this paper
revolves around the point that the unifying precedent of the Supreme Court is
not of the nature of "law" and should not bear the effects of law; rather, it should
be regarded as a form of "judicial interpretation." Such a perspective on the
unifying precedent of the Supreme Court will entail effects and consequences
that have often remained hidden from the view of judges and jurists. Among
these consequences are the relative effect of unifying precedents or the
inapplicability of analogical reasoning (tanqih al-manat) of these precedents.
Keywords: General Board of the Supreme Court, interpretation of law,
separation of powers, judicial legislation

* Email: r_pourmohammadi@sbu.ac.ir



C Abstracts

Criminal Provisions Related to Cryptocurrencies with a look
at the Cases Known as “King Money” and “Cryptoland”

Amin Tuyserkani
Judge, PhD in Criminal Law and Criminology, Faculty of Law, Tarbiat Modares
University, Tehran, Iran

Mohammad Matin Arjomandfar®

Master of Intellectual Property Law, Faculty of Law and Political Science, Allameh
Tabatabaei University, Tehran, Iran

Narges Farzaneh Kandari

Assistant Professor, Department of New Technologies, Judiciary Research Institute,
Tehran, Iran

Abstract

The criminal justice system faces significant challenges when it lacks adequate
legislative and executive infrastructure to manage a complex and emerging
phenomenon, particularly in dealing with ambiguous activities in the
cryptocurrency domain and the often large number of victims affected by this
phenomenon. In such circumstances, critiquing and examining issued
judgments—with the aim of establishing a coherent judicial practice to ensure the
issuance of well-reasoned and informed rulings—holds evident importance. The
present article, using a documentary method and employing a descriptive-
analytical approach, examines judicial practice in criminal cases related to
cryptocurrencies, focusing on two prominent cases known as “King Money” and
“Cryptoland.” The findings indicate that legal vacuums, the technical complexities
of cryptocurrencies, and the insufficient awareness of criminal justice system
officials regarding the technical and substantive issues in this field—alongside
reliance on laws in the realm of money and currency and limited governmental
regulations on cryptocurrencies that lack criminalization capacity—have led to
serious challenges. These include the non-technical use of terms such as “fake
cryptocurrency” and “fictitious exchange” in judicial reasoning, as well as, in some
instances, the mismatch between criminal charges such as fraud, major disruption
of the economic system, and acquiring property through illegitimate means with
cryptocurrency-related activities. In the current circumstances and in the absence
of statutory provisions, judicial practice must—while achieving a comprehensive
and exhaustive understanding of cryptocurrency technical issues—be able to
apply irregularities in the cryptocurrency and blockchain domain to the correct
criminal charges, irrespective of the case's societal prominence, and must not
deviate from the framework of a precise criminal policy aligned with the law.
Keywords: cryptocurrency, judicial practice, criminalization, disruption of the
economic system, fraud, forgery
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Abstract

One of the key issues in arbitration is challenging an arbitral award, which is only
possible through an application for annulment. Articles 489 to 493 of the Civil
Procedure Code are dedicated to this matter. Despite stipulating grounds for
annulment of an arbitral award, the legislator has not explicitly addressed the
possibility or impossibility of waiving the right to challenge the arbitrator's
award. What casts doubt on the validity of waiving the right to challenge an
arbitral award in our legal system is the legal obstacle of public policy and the
Islamic jurisprudential obstacle of waiving a right that has not yet arisen (isqat
ma lam yajib). On one hand, it is believed that the provisions related to the
annulment of arbitral awards are mandatory and connected to public policy. On
the other hand, waiving the right to challenge before the issuance of the arbitral
award may fall under the category of waiving a right that has not yet arisen, since
no right has yet come into existence to be waived. The present article, employing
an analytical-descriptive method, seeks to clarify that waiving the right to
challenge before the issuance of the arbitral award does not constitute waiving
a right that has not yet arisen and is valid. However, regarding conflict with
public policy, a distinction must be made: some grounds for challenging an
arbitral award are closely linked to the public interests of society, and waiving
the right to challenge in respect of those grounds lacks validity. But others are
provided to guarantee and protect the private interests of the parties to the
arbitration, and waiving the right to challenge in respect of the latter category of
grounds is acceptable based on the principle of party autonomy and the principle
of waivability of rights; the rule of action (qa‘'idah-ye eqdam) also supports the
validity of such a waiver.

Keywords: waiver of the right to challenge, public policy, waiver of a right not
yet arisen, principle of party autonomy
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Abstract

The occurrence of medical fault during infertility treatment processes in
laboratory settings and by medical teams is probable. The degree of impact of
such faults varies; some faults endanger the life and health of the fetus, the
recipient, or both, constituting significant and fundamental faults, while others
are excusable and have little impact on the life of the fetus, the child, or the
recipient. Upon acceptance of the occurrence of fault during infertility treatment,
in the event of resulting harm, the compensation system becomes applicable.
However, claiming moral damages in certain instances—where unintentional
injuries leading to blood money (diyah) affect the life and health of the recipient,
the fetus, or the child—is met with doubt. The legislator's approach in the Civil
Liability Act permits the claiming of moral damages; yet, Note 2 to Article 14 of
the Criminal Procedure Code prohibits claiming moral damages in crimes subject
to diyah or prescribed religious penalties (ta'zirat mansus shari'i). If a fault leads
to the payment of diyah, the possibility of claiming moral damages becomes
doubtful. Current judicial practice also does not consider moral damages arising
from unintentional bodily injuries subject to diyah as claimable, unless the moral
damages are sought under the category of material and physical losses. Claiming
moral damages—as compensation for non-material harm in the broad sense—
can be pursued in the form of monetary payment or property, as well as through
psychological and emotional support such as psychoanalysis. Furthermore,
amending Note 2 to Article 14 of the Criminal Procedure Code to allow claiming
moral damages resulting from medical incidents is essential. Establishing a fund
to cover damages (including moral damages) arising from medical incidents also
appears to be a desirable solution.
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